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ABSTRACT 


Ever since the medieval period the evil practice of child marriage has been prevailed in India. Even the law makers have recognised child marriage as legal. The laws 
relating to marriage are governed by personal laws. Section 5 of the Hindu Marriage Act states about the condition of valid marriage. As per Section 5(111) of the Act 
states that age of marriage as one of the major conditions for valid marriage. As per the section the age of the bride is 18 years and bridegroom is 21 years. The 
researcher is of the view that, the age criteria is not adhered strictly by the people. Since, it is a personal law this has given more importance than any other legislations. 
Because, it is evident from precedents that the child marriage does not come under the purview of section 11 and 12 of the Hindu Marriage Act. Further, the validity of 
the marriage of the child is silent but it is punishable as per Act. Hence, the researcher concludes that with regard to the validity of the child marriage has to be amended 


by looking into the welfare of the child. 
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INTRODUCTION: 

Ever since the civilization in human kind the child marriage prevailed in early 
AD 700 and before young men and woman regarded a liberal concept of love and 
choose a partner on their own under the concept of romantic relationship without 
any fear. 


During the medieval age as states developed which led to many changes in the 
social fabrication. In India due to elaborate political systems and social changes 
the life style and opinion of the people change from simple to complex form sig- 
nificantly on the notion of liberty. Consequent on this woman lost their rights and 
had to obey the rules and respect the code behaviour, subject to family discipline. 
Young woman are considered as irrational in love and hence the parents married 
them early before they caught into scandals, their practices led to children youn- 
ger than 12 getting married which open to hood get of child marriage. 


This belief had given rise to the custom of" bal viah" [ child marriage] where the 
excessive infant mortality rate, which played havoc with children. 


Hence an attempt has been made in this article to critically analyse the child mar- 
riage in India to find out the pros and cons and to suggest a legal remedial mea- 
sures deemed fit to the present social system. 


MEANING OF MARRIAGE: 

In Tikait Munmahinti v. Basant Kumar, observed marriage was sacrament , a 
union, an indissoluble union of flesh with flesh , born with born to be continued 
even in the next world. 


As per Hindu texts, a man can't be said to have a material existence until he took a 
wife. A man is the only half of his self. Therefore, he is not fully born until he 
takes a wife and after marriage alone, he becomes complete. 


In APASTHAMBA: marriage was meant for doing good deeds and for attain- 
ment of moksha. 


In MEDHATITHI: marriage was not a contract but an indissoluble tie. it's sol- 
emnised once for all. 


CONDITIONS FOR MARRIAGE UNDER HINDU MARRIAGE 
ACT,1955 

Section 5 of Hindu Law states about the conditions for valid marriage. The condi- 
tions are categorised as follows: 


I. Monogamy 

11. Soundness of mind 

ii. Age ofmarriage 

iv. Beyond prohibited degrees 

v. Beyond 'sapinda' relationship 


5(i11) the third condition is that " the bridegroom has completed the age of 21 
years and the bride age of 18 years at the time of the marriage ". 


The age has been amended on 1978. Earlier it was 15 for bride and 18 for bride- 
groom. Almost all system of laws has permitted marriage at an early age, and age 


of marriage and age of majority have been different. Usually, girls have been per- 
mitted to marry between the age of 13 and 16, if it is below the age of majority 
than the permission or concerned of the guardian for marriage have been 
required. 


There was a moment all over the world for raising the age of marriage to prohibit 
child marriage. To achieve the former objective the United Nations, on 12" day of 
December ,1962 passed the convention on consent to marriage, minimum age for 


marriage and registration of marriage. 


Even though we have convention, as far as the bride is concerned, she is the 
object of a gift and her age was not material for the validity of the marriage. 
Under the Hindu Marriage Act, 1955, the bride must have attained at least 15 
years of age. If she is under 18 years (1.e.) 1f she is a minor , the consent of her 
guardian in marriage should be obtained. But now , according to the amendment 
act of 1978 of Hindu Marriage Act, the minimum age for the bride is 18 years. So, 
there is no question of guardianship in marriage and section 6 has been omitted. 
These ages were raised to 18 for bride an 21 for bridegroom by the Child Mar- 
riage Restraint (Amendment Act ,1978) but the 59th report of the law commis- 
sion felt that" the general understanding that the breach of that condition does not 
affect the validity of marriage" should remain undisturbed." Though the objec- 
tive of the policy is to discourage child marriage , but if done , the validity of the 
marriage will not be affected. that 1s, marriage solemnized in contravention of 
age are neither void nor voidable but are punishable under section 18 of Hindu 
Marriage Act and Child Marriage Restraint Act , 1929 ( 19 of 1929 ) on discour- 
aging child marriage”. The provision of section 3 of the prohibition of child mar- 
riage act, 2006 ( 6 of 2007 ) will have overriding effect over the provisions of this 
Hindu marriage Act”, which means Child marriages to be voidable at the option 
of contracting party being a child. but Hindu Marriage Act ,1955 , it is a personal 
law were the personal law is given more importance and this is most of the time 
not taken into consideration. because the marriage formed in the contravention of 
age were validated by the DOCTRINE OF FACTUM VALET". In five condi- 
tions for marriage some are mandatory and some are recommendatory so if it is 
violated then that is validated on the basis of doctrine of factum valet. which 
means child marriage was made valid at the consent of guardian even though 
there is penal consequences attracted. There are lots of critics on this part but still 
vacuum not made strict. after the marriage is solemnised in violation of age 
required is not strictly void or voidable, the husband being the natural guardian 
could be granted custody of the minor bride. In all these situations there is very lit- 
tle remedy to these parties to marriage. 


The amending law of 1976 has made some remedy, it lays that if a girl was mar- 
ried before she attained the age of 15 years and if she repudiated the marriage 
before she attained the age of 18 years, then on this basis she can sue for divorce” 
irrespective of the fact whether or not marriage was consummated. 


CONCLUSION: 

Though different laws where enacted at different point of time to prevent the evil 
of child marriage , it continued to exist in the society. the law makers would have 
thought that child marriage is not void and voidable in order to give social protec- 
tion to young girls who got married at early ages. As in the case V. 
Mallikarjunaiah v. H.C.Gowramma™", the court gave the reason why the child 
marriage is valid and why specifically excluded from section 11 and 12. 
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The court observed , '" having regard to the strata in which such marriages were 

likely to take place , the legislature was cautious of the fact that such provision 
should not have the result of rendering a large number of girls are young women 

virtually unmarried or destitute. the only security that a girl or women in such situ- 
ation is entitle to is within the frame wares of the marriage and if the marriage can 

be loosely undone or if it is not recognized by the law , it would result in disas- 

trous social consequences which is the only reason why this section was specifi- 

cally excluded from section 11 and 12 ofthe Hindu marriage act." 


There are different opinion on the society. in general , the present civilized soci- 
ety and social reformers known the importance of the health of social status of a 
women of a society. though we have defined laws to prevent child marriage still 
we can witness child marriages , because of the liberalizing the section 5 (111) of 
Hindu Marriage Act. 


So, we need to erase the law which recognises the child marriages and to provide 
stringent punishment to the guardian who solemnise the marriage and also such 
child marriage should be declared illegal. Any law with new dimension, few sect 
of people will be affected in the earlier times but that will be over come by or soci- 
ety to stop and evil practice. 


SUGGESTIONS AND IMPLICATIONS: 
¢ Doctrine of factum valet: not to use this particular doctrine to make the child 
marriage valid. 


In the event of the child marriage, with the consent of the bride and bride- 
groom, they may be separated until they attain their marriable age and let 
them decide on their marriage status once they attain 18 and 21 


Though we have prohibition of child act 2006, is a uniform civil code. It is 
not strictly applied in personal law. This should be applied strictly to stop the 
evil practice of child marriage. 
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